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‘DIGESTS OF RECENT OPINIONS 





INSURANCE LIFE — Death by 
Accidental Means—Death as 4 
Result of a Fracas. 





New Jersey Court of Errors andi 
Appeals 

Wallers v. Prudential Insurance 
Co 

April 2, 1936. 

On Appeal from Supreme Court. 
Reversed. 

Perkins, Drewen & Nugent (Ran- 
jolph Perkins, John Drewen), 





for defendant-appellant. 
Adelman & Adelman (A. Harry 

Adelman), for plaintiff-appellee 
Bodine, J. 


Plaintiff's decedent, the insured | 
was killed in'a fracas in which he} 
xvas the agressor. He attempted} 
to force through a window below | 
which there was a sixteen foot 
irop a man with a drawn revolver, 
whom he had previously beaten. 
man shot him. The trial court 
held it was for the jury whether 
jeath was accidental. 

Held: An accident is an event 
that takes place without one’s 
foresight or knowledge. Kobylakie- | 
wiez v. Prudential Ins. Co., 180 A. | 

But decedent must have 
wn that his life was endang- 
i by a vicious assault upon an} 
1eq man. His death was the re-! 

t naturally to be expected, and 
not an accident within the mean- 
ng of the policy. Halls, Inc. v. U. 
S. F. & G. Co., 254 N. Y. S. 589, 
Taliaferro v. Travelers’ etc. Assn., 
80 F. 368: Interstate etc. Assn. v. 
Lester, 257 F. 225: Manno v. Met- 
romolitan Life, 249 N. Y. S. 471, 
Piotrowski v. Prudential Ins. Co., 
252 N. Y. S. 313; DeMello v. John 
Hancock etc. Ins. Co., 183 N. E. 


Thea 





225. 

Reversed. 

APPEAL AND ERROR—Raising 
And Arguing Question Below. 
New Jersey Court of Errors and 
Appeals 
ickenson Vv. 
April 2, 1936 
On appeal from Supreme Court. 

Affirmed. 

Andrew L. McDonough 

Lane) for appellants. 
Spaulding Frazer, for respondents 
Perskie, J. 

The Supreme Court dismissed 4 
writ of Certiorari issued to review 
the action of the local board of 
adjustment revoking certain build- 
ing permits under the zoning act. 

Counsel now raise certain con- 
points, for the first 
time, in this court. 

Held: “What we have said on 
the subject time and again, finds 
perfect expression by this court. 


Plainfield 


(Merritt 
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t|is helq to have been waived. 


lIn Chancery of New Jersey 
| Ehren Realty Co. v. Magna Charta 


in State v. Snell, 96 N. J. L. 209: 
‘* ** A question not pre- 
sented and argued in a court be- 
low will be held to be waived 
and abandoned and will not be 
considered in an appellate tri- 
bunal. State v. Heyer, 89 Id. 
187; Shaw v. Bender, 90 Id. 147. 
Although it is otherwise if the 
question goes to the jurisdiction 
or involves public policy. State 
v. Shupe, 88 Id. 610; McMichael 
v. Horay, 90 Id. 142. And a 
court of intermediate appeal, 
will not reverse upon grounds 
which, while they could have 
been, were not, raised and arg- 
ued in the intermediate court of 
appeal. Marten v. Brown, 81 Id. 
599 * * . 
“And a point raised but not argued 


Affirmed. 
(Continued on page 3 col. 1) 





Current Decisions | 


TAX SALE—Sale for Unpaid 
Taxes — Destruction of Ease- 
ment, } 


Building & Loan Association of 

Newark 
April 1, 1936 
Emanuel M, Ehrenkranz, for the 

Complainant. 

Louis K. Press, for Defendants 
Magna Charta Building & Loan 
Association of Newark, and 
Charles T. Savitz Inc. 

Bigelow, V. C. 

This is a foreclosure of a tax 
lien. Defendant Building and 
Loan Association owns a lot of 
land adjoining the rear of the lot 
described in complainant's tax sale 
certificate. The Association’s par- 
cel does not touch any highway, 
but appurtenant to it is an ease. 
ment of way across complainant’s 
lot, the only access to the property 
in the rear. Complainant joins the 
Association as a defendant in order 
to cut off its right of way. The 
Association contends that the ser- 
vient tenement was assessed and 
sold at the tax sale subject to the 
right of way,—although the ease- 
ment was not expressly excepted,— 


| Motor Vehicle Commissioner until 


Laws OF 1936 


(Effective dates follow each Act) 
CHAPTER 27—March 4, 1936. 
Extends until January 31, 1937, 
Act of 1935, Chapter 168, providing 
that emergency relief workers cas- 
ual employees. 
CHAPTER 23—(March 6, 1936) 
Permits State House Commis- 
sion to convey to the City of Tren- 
ton certain State lands in Tren- 
ton. 
CHAPTER 24—(March 12, 1936) 
Extends term of present acting 


April 1, 1940. 

CHAPTER 25—(March 14, 1936) 
Permits municipalities to issue 

temporary notes or bonds for poor 

relief in excess of debt limit. 

CHAPTER 26—(March 15, 1936) 
Appropriates $3,000,000, from 

State Highway fund to emergenc;’ 

relief. 

CHAPTER 27—(March 16, 1936) 
Amends Chapter 7 Laws of 1936 

to prohibit reducticns of schooi 

salaries under $1,000. 

CHAPTER 28—(March 16, 1936) 
Amends laws covering care of 

crippled children to conform with 





United States Social Security Act. 

CHAPTER 29—(March 16, 1936) 
Repeals various acts relating to 

old age pensions. 

CHAPTER 30— 

Amends existing statutes re- 
specting aid to blind to make laws 
conform with United States So- 
cial Security Act. 

CHAPTEP. 31---(March 16, 1936) 

Amends statutes relating to Old 
Age Pensions to make laws con- 
form with United States Social 
Security Act. 

CHAPTER 32—(March 17, 1936) 

Provides that trackless trolleys 
and trolley buses be deemed buses 
and subject to tax as such. 
CHAPTER 33—(March 17, 1936) 

Revises statutes regarding de- 
linquent children aid to conform 
with United States Social Security 
Act. 


Proposed Legislation 
Of Interest To 
Lawyers 





and that the easement is not sub- 
ject to the lien of fhe tax title and| 
cannot be cut off in this proceed-| 
ing, 

The General Tax Act, P. L. 1918, 
p. 847, sec. 401 (1) as amended P, 
L. 1927, p. 576, requires the as- 
sessor to “determine the full and 
fair value of each parcel of real 
property situated in the taxing dis- 
trict at such price as, in his judg- 
ment, such parcel would sell for at 
a fair and bona fide sale by private 
contract,” The parcel of the As- 
sociation situate in the middle of 
the block is without any substan- 
tial value unless included with it 
is the right of way. While this 
situation is somewhat unusual in a 
city, it is common in the rural 
counties where the only access to 
many farms and woodlots are pri- 
vate rights of way across other 
properties. It cannot have been 
the intention of the Legislature 
that the assessor should fix the 
value of such lands independent of 
the means of reaching them, for 
the assessed value would be trif- 
ling, and much income thereby lost 
to the taxing district. In Jersey 





ASSEMBLY 399. Possession of 
goods or trademarked articles and 


| appropriation to own use without 


making effort to find owner is a 
misdemeanor. Possession without 
written consent of owner prima 
facie unlawful. 

ASSEMBLY 413. Amends stat- 
utes of limitations regarding crim- 
inal prosecution to provide that all 
prosecutions for fraud or forgery 
by trustee to be instituted by in- 
dictment within three months of 
discovery of offense. 

SHNATE 198. Requires notice 
to state of New Jersey in fore- 
closure proceedings where state 
joined by reason of inheritance 
tax lien to set up decedent’s name, 
day of death, name and address 
of personal representative, etc. 

SENATE 210. Requires prospec- 
tive assessments to be set up in 
tax searches. 

SENATE 217. Amends 104 of 
Corporation Act to permit merger 
or consolidation of corporations 
into single corporation which may 
be either said merged or con- 
solidating corporation or a new 

(Continued on page 4 col 5) 





(Continued on page 7 col 1) 
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ACTIONS FOR WRONGFUL DEATH © 
IN NEW JERSEY 


By DAVID TRA ID 


History 


At common law in conformance 
with the maxim, actio personalis, 
moritur cum persona, (Broom’s 
Legal Maxims * 904) no cause of 
action would lie to recover dam- 
ages for the wrongful death of a 
human being. 

In England in the earliest per- 
iod of the common law the widow 
and the heir had an action against 
the slayer of the husband and an- 
cestor known as appeals of death. 
It was allowed by statute to co- 
exist with the criminal action. The 
defendant if found guilty did not 
pay damages to the plaintiff but 
was punished as he would have 
been in criminal prosecution. The 
plaintiff however could release his 
rights, just as the King could par- 
don. And the release was usually 
purchased by the defendant in 
lieu of the penalty 

The penalty for felonious death 
in early England was death for 
the offender and the forfeiture of 
his goods to the crown. If the 
sesscinsbt was not the result of a hom- 


RECENT CASE 
COMMENT 


By ALFRED ©.CLAPP 
CHATTEL MORTGAGES—Where | 





what officers may 

statutory affidavit without spe- 

cial authority from the board of 
directors ? 

Evidentiary of the workmanship 
of all the Uniform Laws (at least 
those since the N. I. L., 14 Har. | 
L.R, 241, 442) are the liberal pro- | 
visions contained in the Conditional 
Sales Act for the 
notice to the public of a conditional 
sales agreement. Compare, if 3 
will, these provisions with like sec- 
tions of our Chattel Mortgage Act. | 
In the former statute, the only | 
formality is to have a copy of the 
contract filed within ten days 
after the making thereof, Ni thing | | 
of an acknowledgment or immedi _ 

y | 


execution and 


you 





ate recording. Nothing of 

“affidavit made and subscribed 

the holder of said mortgage, hed 
agent or attorney, stating the con- 
sideration of said mortgage and as 
nearly as possible the amount due | 
and to grow due thereon.” (P. L, 
1928 p. 131). The technicalities 
of the Chattel Mortgage Act have 
served principally to lay in a splen- 
did business for lawyers, of draw- | 
ing such mortgages and setting | 
aside those drawn by others, and 
to cheat many an honest mortgagee 
of his moral due. | 





davit are to secure good faith, to} 
prevent fictitious liens from being | 
placed on record and to enable 
creditors and other parties inter- 
ested in investigating the status 
of personal property to make in- 
quiry into the nature of any al- 
leged mortgage where no change 
of possession has occurred .. .” 
Watson v, Rawley 63 N.J. Eq. 
195, 52A 160. To repeat, the ob- 
jects of swearing the mortgagee 
to the facts are (a) to prevent a 
false mortgage from going on 
record and (b) to give a creditor 








(Continued on page 7 col 3) 


| enlightens 


the mortgagee is a corporation, | te) 
make the | which 


“The main objects of the affi-| 4 


TRAUTH 


icide but a killing of lesser degree 
the offender by informatius lost 
his goods to the crown, so that a 
civil remedy for wrongful killing 
would have been fruitless, 7 Harv- 
ard Law Review 170. 

It was also held at the common 
law in a death occasioned by 
wrongful act that the private 
wrong occasioned by the wrongful 
act was merged in a public wrong 
and hence no civil recovery could 
be had. Higgins vs. Butcher Yelv. 
§9. Lord Ellenborough in Baker ys. 
Bolton 1 Campl. 493 stated, “in a 
civil court the death of a. human 
being cannot be complained of as 
an injury.”’ The reporters and some 
of the judges of that day were 
doubtful of the wisdom of the rule. 

In this country the theory has 
variously been expressed as, that 
it is inconsistent with the policy 


of the law to permit the value of 
human life to become the subject 
of judicial computation; that if an 


action were allowed to those who 
vere deprived of the services of 
the « an action would lie 
in favor of those entitled to pro- 
interested in the life of 
deceased, dependants or 
s; that there is a natural 
and universal repugnance among 
d nations to set a price 
life; that the right to 
*s ceases at the instant of 
at the husband or mas- 
rived of no service to 
said to have a 
D. L. & W. R. R. 
J. Law at 320. 
that period of the comi- 
nany of the judiciary in 
felt as their English 
that the persons suffer- 
‘ loss from a wrong- 
ing death should have 


eceased, 


tection or 
| the as 


creditor 


on human 
service 
death so th 
is dep 
be 


SSO VS 


>» can 


Co. 50 N 


During 
] My 


winter: 


brethren 


ful act caus 
remedy. 
In 1& English Parliament 
passed a statute known as Lord 
impbell’s Act, Statutes 9 and 10 
Vict. c which conferred a right 
of in the name of the per- 
onal representative of a person 
se death had been caused by 
wrongful act, neglect or de- 
of — for the benefit of 
isband, parent and 
chi Idren of the deceased, 
Statute and Amendments. 
In 1848, Francis B. Chetwood 
issex County Assembly del- 
luced in the New Jer- 
sey Assembly, a statute patterned 
after Lord Car Act, and 
analogous in every important par- 
The Statute provided 
the deceased 
if he lived, 
and in the name of the 
ntative of the de- 
that the 
nount recovered should be for 
the of the widow 
and next of kin of such deceased 
that at the trial the 
give such damages 
as they deem fair and just with 
to the pecuniary injury 
resulting from the death and re- 
quiring the action to be brought 
within twelve calendar months of 
the death. 
This statute became law on 
March 3, 1848, (P. L. 1848 p. 151). 
The first section of the act of 
1248 giving the right of action (2 
C. S. 1907) and the third section 
(Continued on page 2 col 1) 
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for an action where 
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brought by 
personal rep. 
ceased It provided 


usive 


benefit 


person and 


jury was to 


reference 


, 


4 











































































































































* 








NEW JERSEY LAW JOURNAL, THURSDAY, APRIL 9, 1986. ’ 










Page e Three 















— 




















Se 










































































































































































W Pennsylvania Death Act, had been | to give a right of action therefor. ° 
FActions For rongful Death i in N. 1! — rly instituted by the ad-/Batton v. Public Service Corp. 75 we CeaeS 08 ee igest 
inistratrix and for damages to|N. J. Law 857. Defaulted Bonds 
(Continued from page i | Fol ows 1 in Cooper v. Shore Elec- | the widow and next of kin, instead It must appear that the death "ees Income Produciy Recen 
| tric Co. 63 N. J. I )58 by the | of by the widow and for the widow|was the natural and proximate orporate Bonds Continue 
" providing for a bill of particulars; Court of Error 1 Appeal yne as required in said act; nev- consequence of the negligence or Getter Annie on — — 
have remained unaltered for al-| where it wa l held that the rtheless as the case had been ful-| y, rongful act and that it ought to | 16 Court St., Brooklyn, N. s SUR \NCE 
i on its merit dat = i oo 
most a century, (2 C. S. 1911) Statute created y n ried on its merits, and the ques | have been foreseen in the light of a nts in F 
The second section of said act,| cause of action unl: n to & ns of bei thee —— we , | attending circumstances. Migliac- s eficiary: 
designating how the action should | common law, f 1 having been raised the | cio v. Public Service Ry. Co. 101 HENRY CLEWS & ll » _ 
be brought, for whose benefit and/ yond that whi t} a Ume ce oe and the lim-|N J. Law, affd 132 A. 923. HED | spancery ‘ 
containing the limitation, was Id have } l on dif ition under the said statute hav- In the absence of direct evi- | “*“°** - Nhe? _ McC! 
3 ffect hort time | Groves nd BOTs 
amended first by P. L. 1897 PB. 134 panoneted “* lye me | dence the plaintiff must show the 7-9- 1 BROADWAY “ wa + 1936 
which added a proviso giving all - Ariss , a jexistence of such circumstances STOCKS - BONDS — “ho bw 
log whe -ractice Act c v a Z . 4 - eee 
the damages to the widow wh re oe ve ie Aah, ob , | @8 would justify the inference that} | “a ao ‘iE ygorman & 
there were no surviving children ary inj ene “ ee Cp all the death was caused by the aes ESTMENT A join . ants. 
or descendants thereof, or surviv- | 1 rr. i ‘ ae “ st a teow i | wrongful act of the defendant and | MAKGINALACCOUNTS smear Hardi 
ing parents. 2261 Sec. » —s tata as “a0 | exclu ide the idea that it was due —— trea C. Da 
By P. L. 1907 p. 386 this section | by the Execut , eer tee ia tria) |t° 2 Cause with which the defend- We Ase Dahenetted te elder, V- ¢ 
was amended to increase the lim f the ~_— i eee {ant was unconnected. Manar vs. ’ a ! 
nm that ground i ALL EASTERN REAL §& pecedent 
itation to sue to twenty-four cal! ; ;: *- = é Ps | Mi: agnus 99 N. J. Law 514, follow- ESTATE BONDS | nce. W 
ee momen. tt ncte_ oe, |ing McCombe v. Public Service 95 vat he chant 
Circuit Court | 5 ent, he 
Again by P. L. 1908 p. 721 th : . on sunl J- Law 187 B. =a Ressler & Co, his 
, J nt to the | two z 
section was amended to d : " a sie wine In an action to recover damages Inc. nie yther 
parents of any right in the amount M > nlaintifr. |for the death of the plaintiff's in- Two Rector St., New York a still Fr 
recovered where the decedent : Pp 107 N. J. Law| testate, where the fact is that the Tel. WHitehall 4-5284 shange the 
survived by a widow, but no ch 2 sult on od . Errors and Ap-); “Jury resulting in death was oc- Bell Tel. NY 1-554 was filed by 
ren or descendants thereof . 4 ver court .n|C@Sioned by one of two causes, for eceased to 
By P. L. 1913 p. 586 this sec-| aha a ak plaint during the |0m@ Of which the defendant is re-|— id — —_= for his OWT 
tion was amended to give the sur ' ae n brought by|SPonsible, and for the other net, | i ther partie 
viving husband a right to recover nee F ised minor un-| the Plaintiff must fail if his evi-! Railroad " Municipal who had pre 
and the limitation to s1 x" : vania Death A | e does not show that the in- | an ‘ the jnsuran 
changed to two years after ath. | ° for funeral expenses | iry was produced by the former, | Utility - Industrial nent of his 
Prior to 1913 the survivine hus Iministrator ad prose-| r if it is just as probable that BONDS gs a defen 
band could not recover. Gr ’ t t a leath. The ‘Jower|it was caused by one as by the | ompany’s 
Del. L. & W. R. R. 50 I is “as ad-| Other. Chester v. Cape May Real |] Lise of securities legal for mplain 
317. sid” thereby dis-| Estate Co. 78 N. J. Law 131. Trust Funds in New Jersey that the € 
By P. L. 1917 p.531 a supplemer ' t as to the father | Where plaintiff's decedent was available upon request. policies ar 
was appended to the act requirin ; vy. The lower « vurt | an accident and some m yf de 
the suit to be instituted by ar tion and with the | later was found dead in| iE. P, FRAZEE & CO. while insol 
ministrator ad prosequendun lefendant allowed | me from inhaling illuminat- || 90 Broadway, Nev the benefic 
cept where the de« f 1 test t ” to be amended|ing gas, and in the trial of a a Praesens = he O4 his brothe 
ate and the will probated, then tl 1 Death | (Continued on page 5 col 1) is right u 
action to he brought by tl ——_— Specialists Pe Sa hange th 
| Ss 
utor. . ppeals APPRAISALS . estate to 
It also restored the parents t¢t : . e of Pee 7 Complete Surveys — Tax Valuations T ] (; r ficiaries cl: 
Seema . td ie | a , ‘ wipe: _ | Court Testimony it vy ompany ’ tors ¢: 
their former ri 3, where th to bar a suit by the |] FIELDER APPRAISAL CORP. Se le 
cedent left a wife, but n r lly under the Death | 14 Park Place, Newark, N. J. MORTGAGES & CERTIFICATES . aang 
BP Gencencants ther wneud | Coo ne eee STRAUS & PRUDENCE BONDS - lieabm 
Tt provided that wl aaa - clin nno : “ yi T 5 en W 
brought, proceeding ir tad l M A ‘ . MArket $4424. | Mortgage Participations Issued by institr 
claim made in admini: gag <x an’s | . BANKS & TRUST COMPANIES a 
ad prosequendum no pay t ir WT tew 188 Inquiries Invited On All a Act 
settlement of } : ON J Stocks Bonds Real Estate Issues Wher 
satisfaction of anv 7 si Margin Accounts Carried on cted 
mupmaction of : ' efore Conservative Terms STERLING INVESTIN _~ 
der the act s! I le t Judge Nel- Finch Wil & Cc ORPORATION wn lif 
administrator ad } ae » VY son oO. 42 Broadway, N.Y. BOw. onm 9-0481 avor O 
but only to the OEE Pe Ss neia,——t Members New York Stock Exchange AT. & oa Teletype N. ¥. 1-1254 | mself 
; oy Act the 120 BROADWAY, NEW YORK nsdn: : pres | m 
tor, who has ¢ } a pee ET ag terest 
appointed upon petition r om “17° ficiary 
pecan he ‘|| Building & Loan Shares  axv self oF 
filed with the ¢ limita- Bank & Insurance Stocks shall b 
a supplemental } nenaiad BOUGHT—SOLD—QUOTED agains 
sureties in ~ an Ms | » death F R I E D & - O. resent 
judgment of said tr ¢ New Jer-|| 800 BROAD ST. Michell 2-2240 NEWARK = 
cient to protect thos ( for the bringing o son to 
the proceeds sestaneieiddibinens dik, tamumaiteaaall = suran¢ 
ies gueetement containe the of ogieeccallee ——Title and Mortgage Certificates naint 
ditional proviso, tha pene, We e buy and sell mortgages and certificates of New his 0 
given by an administrat ’ , ss York and New Jersey Title and Mortgage Companies subjec 
sequendum and no cancellation ¢ aan Building & Loan Shares he al 
such a judgment by hi t oe test B Sold Quoted Inquiries Invited saig | 
rte ct record or In fact: shal ry ¥. Consolidat “KOELLNER & GUNTHER, Inc. hall 
release the defendant’ lity o1 ee 63 N. J. Law 142 . ¢ ~— 
cancel the judgment o1 pines IR RCo 40 Clinton Street, Newark, N. J. Tel. MArket 3-0191 the f 
thority for the same . ; > ND OT Law 175 = none the- ¢ 
Change in Common Taw ; . ee Came eal Behe hall 
It has since been held th ae ity 
ivil acti an be brought for enewess. oct 
etvil action can | rongfut act neglect or el] Op Evidence : 
injury caused by the death of a ai aa | t) = D ‘nd D rm 
human being with the except ss ok Us 1h i D1ttt iT Pit asad 
of that provided for in the above ecenl gsitaneess — 
mentioned statute. Myers v. Hol Our Company paid 287,986 death claims last year. fs 
7 , 10% . . +4 
born 58 N. - “ pe > im Fh Security eget rene Dealers The long line of beneficiaries would testify as to the value of wre 
Chief Justice Be asley Hag- ; os ith Siis tty Seen lair 
gerty v. Central Railroad Co. in Special Attention to S s Lacking a Rea y arket h prer 
1865, 31 N. J. Law 349, (Supreme rn N If you owe more protection to t ose itor 
Ct.) held the object of the statut saat dhe R. M. S wy THE, inc. who subsist on your earnings, Sect 
was to abolish the harsh and tech- 19 WV all Sr.. N. - | i l ua) Be e >km an 3- 17 ‘ 78 | consider this evidence. ried ¥ 
nical rule of the common law—“ac _ : | Return a Verdict of a 
tio personalis moritur cum per oo yg nusba 
sona,” which had nothing but pre- || THE STATE CAPITAL TITLE in favor of the dependents mit 
scriptive authority to support it |} & ABSTRACT CO. 2 narri 
and was a defect in the law, that eT acts of U. S. Court Pro- nous 
the statute was therefore entitled and U. S. Court lines 7 : | eficia 
to receive liberal construction Dia es ‘ llaneous Information and Ch rin Ti | an i 
——— ‘ertificates as to Corporate 
. = . fecte 
BONDS for INVESTMENT = | Insurance Company of America fn 
Prompt a X\ irate Service 
List on Request Ors T _'T Rid T t N J EDWARD D. DUFFIELD, President “inst 
rices: Lrenton [| rust Diag., lrenton, N. J. |f} ‘ this 
R. H. Johnson & Co. Peleph Trenton 8439 HOME OFFICE: NEWARK, NEW JERSEY wai 
Members New York Curb Exchange National Newark & Essex Bidg., Newark, N. J. of ‘a 
70 Wall Street, New York rele} MArket 38-2200 
























Page 











Bonds" 


oe. on 





tlyn, N. ¥ 


oc ” ban 
Y (Gre 

S 

D 

a. 

ed In 
REAL 

DS 


icipal 
trial 


ral for 
| Jersey 
uest, j 


k CO, 





< 
2 


—_— 


ti] 





















rohange of 
“— 










NEW JERSEY LAW 


JOURNAL, THURSDAY, APRIL 9, 1936. 





Index page 123 





Three 





Jigests Of 


Recent Opinions 


Continued from page 1) 





ySURANCE LIFE — Creditors 
Rights in Policies—Transfer to 
peneficiary. 
neery of New Jersey 
McCroskery 
1936 
for com- 
ey, Hardin & Skinner and Al- 
aC. Darling, for defendants. 
Ider, V. C. 
Decedent had three policies of 
snce. While alive and insolv- 
e changed the beneficiary of 
to his brother and retained 
ther as beneficiary of the 














third, still reserving the right to 
han the beneficiary. The bill 
was filed by Borg, a creditor of 
jeceased to recover the proceeds 
r his own benefit and that of 


ther parties. Morrison, a creditor 
who had previously made claim on 
the insurance company for pay- 
ment of his debt was brought in 
s a defendant on the insurance 
pany’s counterclaim. 
mplainant takes the position 
that the entire proceeds of the 
policies are subject to the pay- 
yf decedent’s debts because, 
while insolvent, decedent changed 
eneficiary of two policies to 
his brother and failed to exercise 


his right under the other policy to 
hange the beneficiary from his 
estate to his brother. The bene- 
ficiaries claim that the utmost the 


tors can recover is the amount 
premiums (with interest) paid 

t insured while he was in- 
solvent within six years prior to 
nstitution of the instant suit. 
Held: Section 38 of the Insur- 
ance Act (C. S. 2850) provides: 
When a policy of insurance is 
fected by any person on his 
vn life, or on another life in 
favor of some person other than 
mself having an insurable in- 
rest therein, the lawful bene- 
ficiary thereof, other than him- 
elf or his legal representatives, 
1all be entitled to its proceeds, 
against the creditors and rep- 
resentatives of the person ef-| 








| 


cting the same; and the per- | 


son to whom a policy of life in- 
surance is made payable may 
1aintain an action thereon in 
his own name; provided, that, 


subject to statute of limitation, | 


he amount of any premiums for | 


saiq insurance paid in fraud of 

reditors, with interest thereon, 

hall inure to their benefit from 

2 proceeds of the policy; but 
the- company issuing the policy 
shall be discharged of all lia- 
bility thereon by payment of its 
proceeds in accordance with its 
terms, unless, before such pay- 
ment, the company shall have 
written notice by or in behalf 

f some creditor with specifica- 

tion of the amount claimed, 

laiming to recover for certain 
premiums paid in fraud of cred- 
itors, 

Section 39, protecting a mar- 
ried woman’s right to the proceeds 
of a life insurance policy on her 
husband is not to be read so as 
limit the effect of Section 38 to 
narried women. Section 38 is broad 
*nough to include any lawful ben- 
eficiary. Nor do the words “having 
an insurable interest therein” in 
Section 38 refer to a policy ef- 
fected by one on his own life; it 
was intended to make the words 
“insurable interest” as used in 
this section applicable only to a 
policy taken out by one on the life 
of ‘another. But a brother, by his 


doubtful. I think it expresses the weeks. Although the complainant} ownership of the property. It ap- 
intent that any beneficiary named | did not allege loss of consortium,| peared that the assured had exe-|from Hans Rahn to a The . 
by the insured in exercise of the the trial court charged without] cuted a deed té’his brother, Hans | 4" ened here objected to, “sought 
right reserved by the policy to objection on that, | Rahn, on February 15, 1932, which | to estal e not what Black 
change the one originally named, the trial resulted in a verdict of} was recorded February 17, 1932,) ‘0° on, © “ oe he 
is a lawful beneficiary to whom Bree in favor of the wife, and of} Plaintiff hat on EF pruary | sinc | liability and would settle. 
thd policy is made payable in the | no cause of action the | 1932; Han ; Rahn reconveyed to} ' D8 a ee 1 after a“ long argu- 
first instance. I conclude that. . [au isband. A rule to show — oe Fae a ee aut Sat 
the rights of creditors of the in- | allowed why the verdicts should} corded until October 24, 1933, | as ee ont) 
sured do not extend to the en-/not oi set aside on the ground that| more than a year after the fire, It | 2a] : to i the jury 
tire proceeds of the policies....|they were irreconcilable, the result the Vv y of this deed |that the company's defense Samia 
but are limited to a certain|of mistake, and excessive; and the ut the ¢ omitted to the | Substantial and in good faith.” 
amount of premiums and that the/rule was discharged by the trial) jury | scceaanien 
beneficiary named in all three pol- | judge. | The court permitted the plain- __ — 
icies is entitled to the policy pro- Appellant appeals ymntending | tlil's « I to ask him on redirect | | We Buy and Sell 
ceeds less the amount of premi-|the court’s action lis ging "| 1 concern- | |] 
ums paid thereon since Jan. 15,/the rule was error a ul s t Black, | |] MORTGAGES 
1929, with interest from respective | discretion 3 t who had is-| |} and 
dates of payment to the date of | Held: Matters S s ] versation | |} CERTIFICATES 
the decree to be entered herein | cretion will not generally be re-| took l which | I 
and that dividends earned on thé | view appeal, but may be so| plaintiff effect||| New York & ee Jersey 
policies are not to be deducted in| dealt v where abus liscret i K L We com Title Companies 
ascertaining the sum to which |tion is shov vn. Mart v. Lehigh | } ADULL J Black | || As dealers we do not charge com- 
creditors are entitled. | Valley R. Co., 114 N. J. L. 243, ved any au-| || nord essai otees ail be given 
Any creditor has a standing to} The jury disregar plaintiff's ! it contained in || by telephone or letter. 
bring this bill for relief against, testi ( for . of Authori- 
the fraudulent act of decedent; and | househ b band rized him to issu | DUN N E & CO. 
|the administrator c. t. a., who was /| and h *h I F 3 fo || New York Secusian Iidiitia Assn. 
joined as party complainant had a/ consortium “Lia I iz | || 20 Pine St., New York. JOhn 4-1360 
right to maintain the action as 2/|f t followed, as a legal field: e qu mn | || | 
representative of all the creditors. |cess t there s I ( bje ) ‘ul error, | ;= —————S = 
Schwalber v. Ehman, 62 N. J. Eq. | - ity b eramnt From Prensa 
— Bose v. Meury, 112 N. J. Eq | La 1) t al Federal Income Taxes and 
62. Complainant Borg is entitled} C oO permit Tax Exempt in New Jersey 
to be paid his claim in ful for his | ci I . Black tr 
diligence in bringing and prosecut- | 1 lia Savit gs Banks and Trust 
ing his suit. Morrison is not en-| i ol a a 
titled to a preference; he merely | plaintiff, wa tee 
presented his claim to the insur- oe 
ance company and rested. vOG sak Clifton N J 
Decree in accordance with opin- ( as abu —— ——————— ‘ 9 oo 
ion l. the rule. ] | PASSAIC COUNTY 
oes % LATEST INFORMATION ON | 
APPEAL AND ERROR — Dis- s to tl | Bank Shares 12% FUNDING AND 
charge of Rule to Show Cause— > rul ite ; att REFUNDING BONDS 
Abuse of Discretion—Inconsis- | SS Investment I rust ( ’ Be 
tent Verdicts, EVIDENCE—Admission of Agent Shares a ee 
as se Liability—Denial of Au- TO YIELD 4.15%-4.50% 
New Jersey Supreme Court | thority—Prejudice. Mc. rtgage 3onds 
segs Pee — gaan Chapters 60 and 233 
a ae | New Jersey Sup and Certificates |} t 
On appeal from Hudson Common! Rahn v. Hat ex ni | 
Pleas. Reversed. March 26, 1936 Lancaster, Gorman CIRCULAR ON REQUEST 
Carey & Lane, for appellants. = : is ™ hig ye & Co. Inc. | 
Edward J. Madden, for respondents | a " wx , a : || AC. ALLYN*2COMPANY 
Per curiam, aoe a Var : 605 Broad Street Incorporated 
Plaintiffs were husband and wife. t . re Newark | 10 Wall Street, New York 
They started a negligence suit in), uy Se = 
two counts, the first by the wife) pyintiee eircd and recovered) OOOO = 
poms prvi sees = gprs judgment on two ] ies of fir | NEW JERSEY MUNICIPAL BONDS ~ 
; a US- | insuran issued J 1, 1932. |} Catering to Estates, Banks, Individuals, 
band asking compensation for hir- Each policy warra j e in- || 
ing someone to perform his wife's | . red. C wr] J. Rahn ) Fred Mason, Jy. & Co., Inc. 
usual household duties, medical and| .¢ the ; yremises | sedlcinrnnntiioniges Tosa: agai 
hospital expenses. There was no| pa eoile a ee re 
claim for loss of consortium. that it should t - = ae 
At the trial, there was no proof|terest of the a no eae i= a 
of hospital or medical expenses, | truly stated therein, or if the as- ‘a. : 
and the trial judge, on defendant’s | sure -d’s interest be ot! an un- rw j 
-. TITLE 5 
ADRIAN H. MULLER & SON BE GS 
SECURITY AUCTIONEERS ] A] NI @ y 
ESTABLISHED 1837 Li S U R A LN 5e ¥ 
40 Wall Street, N.Y.C. 75 Montgomery St., Jersey City oN - 
SPECIAL ATTENTION IN $ 





relationship has an insurable in- 
terest in the assured’s life. Trenton 
Life v. Johnson, 24 N. J. L. 576; 
Rogers v. Atlantic Life, 133 S. E. 
(S. C.) 215; Century Life v. Cus- 
ter, 178 Ark. 304; Aetna Life v. 
France, 94 U. S. 561. 

“The purpose and meaning of 
Section 38 does not seem at all 

















motion, struck out the paragraph | conditional and sole ownership, and 
claiming compensation for them. | further provided that no waiver of 
There was testimony that a Miss | any of policy’s provisions 
Barry for almost three years came should be binding upon the com- 
every Saturday to plaintiff’s he yme | pany were in 
was | writin 


the 


unless such Waiver 


r and added to the policy. 





and did work for which she | 4 

paid seventy-five cents a week, and | Total loss by fire occurred on} 
that plaintiff's sister-in-law Wa&S| Octob: r2O-1932. At the trial, the 
paid two dollars a day for two} prin ipal point litigated was the 
































and that the defendants conceded 
plaintiff's right to recover.” 

Nor was the question justified 
because plaintiff was asked on 
cross-examination, about a conver- 
sation on October 23, 1934 between 
| Black and himself. That conversa- 
tion had to do with the extent of 
and the existence of a deed 


the loss, 
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matters of general inter 
,0F controversial. It does not 


ass 


views expressed in contributed art 


emce unless expressly so stated 
The New Jersey Law 
personal commendation 


personnel of the Courts 


Journal 


Duy wel 


Suggestions concerning the functioning of the Courts. 


THURSDAY, 


REQUIESCAT 
The petition signed by a prom- 
inent group of Princeton citizens 
requesting a legislative investiga- 
tion of the Hauptmann case has 
received wide approbation 
wonder if its purpose has not al- 
ready been served. What more bit 
ter indignation and disgust 
it invoke 
tempted political interference with 


those who at- 


toward 


irnal invites correspondence concerning 


Bar excluding such as are political 


ume responsibility for or adopt the 


icles, notes or published correspond- 


opposes the publication of letters of 


xr Criticism of members of the Bench or other 


smes at all times information and 


APRIL % 1936. 
BAR ASSOCIATION 
NOTES 


ESSEX COUNTY 


| Chief Justice Thomas J. Brogan | 


|}will be the guest of the Essex 
County Bar Association at its an- 
linner 
y, April 25th, 1936, at the Penn- 
ia Hotel, New York City. 
» speakers will be announced 





AMERICAN BAR ASSN. 


| 











the course of justice? What plain- Junior Bar Conference 

er indictment could result than The first meeting of the Essex 

that which is deeply rooted in the |County members of the Junior Bar 

minds of our citizens? What will | Conference, was held on Thursday, 

it profit to air again the whole|April 2nd, 1936, in the Commis- 

sordid, shocking business? | si Chambers, Newark City Hall. 
A legislative investigatio: s| Mr, Leon Dreskin, Essex Coun- 

not a satisfactory method of re-|ty Chairman, was unable to con- 

view, for reasons which iy lie|duct the meeting due to illness, 

quite beyond the control of its land Mr Joseph Harrison, state 

members. If its lus { | hairman, presided. 

icate the accuss hen the inv i-}| A large number of the member- 

gation is labelled a spineless white- | ship f Essex County of the Amer- 

wash. If the opposite result 's|ican Bar Association attended, and 

reached, it is hailed as a political | the organization in the county was 

persecution. In , its mo-} completed. 

tives are suspect and it ration 

si ane operation! Tt was announced that Mr, A 

costly. |Warren Littman was appointed 
Were there 1 ible I s-' " ag 

; | vice chairman and Mr. Henry Gold- 
of benefit r ; il 

pect of benefi g ld | hor. secretary 

not question t! od the | ’ ‘ 

5 aa é Discussion was had from the 
expenditure. Bi ill ave, ; , . 
Jersev just a | t fix tt floor with reference to the organi- 

sey justice nn ix the ; . 
blame for the recent nightmare zation of the membership commit- 
: 7 2 i tee to increase the membership in 
more accurately and permanently 
; — . y Essex County 
than it is now fixed. The damage , # 

; . . hire TT , Jarhi) . = 
cannot be repaired, it can only be Mr, Art! Tr. Vanderbilt, Essex 
forgotten. Investigations i not | County Counsel and a member of 
help to do this. The reputation of |*#¢ Executive Committee of the 
Jersey justice,yis secure, and no/4™erican Bar Association and one 

of the of the Junior 


stupid, presumptuous interference 
can injure it. It needs no legisla- 
tive vindication 
@ conspiracy against it, 
trators will be found ang pur 
by the prosecuting authorities, 


1ea 


whoever those perpetrators may 
be. This must and will be done 
Every right thinking and 
woman in New Jersey—indeed, 
throughout the entire intry 


demands it. But this does not re 
quire a wholesale disinterment by 
a committee with broad and gen- 
eral powers of investigation. In 
fairness to those who have already 
suffered too much, this should not 
be done. 





RECEPTION TO VANNAMAN, 
NEW PASSAIC JUDGE. 
Edward C. Vannaman, newly ap- 

pointed judge of the Passaic Dis- 

trict Court, will commence his 

term of office on April 22, 1936. 

A reception will be tendered to 
him and to Peter N. Pegitti, the 
outgoing judge, on that date. 


If there has been | 


organizers 
i 


| Bar movement in the country out- 
ed the history of the National 
from its organization 
development. He 
Iso stressed the importance of 
he younger men becoming active 
Junior Bar movement, 
they may be given an oppor- 
tunity to express themselves. He 
Junior Bar Conference 
offers the younger men this oppor- 
tunity and that they should avail 
of Mr, Vanderbilt 
also mentioned the importance of 
the active program locally for the 
betterment of the Bar and its sur- 
rounding condition. 

Prosecutor Sylvester C. Smith, 
Jr,, of Warren County, was also 
introduced and spoke to the group 
at Marge. 


Association 


to its present 


t 
t 

in the so 
¢ 


that 


stated the 


themselves it. 


Legal Lore 


A RECORD OF GOD’S JUDG- 
MENT. 
Book A, Page 2096 

A. record of God’s Judgement on 
Richard Combes att Shrewsbury in 
a Court of Session Anno Dom. 
1707. 

Richard Combes being on his ex- 
amination before ye Court on his 
charge of stealing Edward Tay- 
lor’s hoges he was bold in declar- 
ing his innocency & was told by ye 
Justices to take care how he did 
profess to deny that which ali men 
did belive him gilty off, he then 
againe called upon God, & said 
that God knew his inosency and 
that he was cleare of ye charge of 
Stealing those hoges. One or two 
of ye Justices looking full in his 
face prayed him to forbare apeal- 
ing to that Great being who would 
one day meet with him for it, iff 
he was Gilty of ye Crime charged 
he againe began to call on God 
saying, that God knew he was 
| cleare, and suddenly fell downe like 
| one struck dead, he was helped up 
just opened his eyes & fell downe 
|}againe Looked wors then a dead 
|} man & did not recover in a consid- 
erable time to be sincesible. 
jtoung houng out of his mouth & 
did not wholy come to himself in 
|Some weeks &c... 
| By Order of the Court, 
JAMES BOLEN, 
Clerk. 


| Voice of the Bar 


|| COMMENT AND CRITICISM 
INVITED 








| 





} 

| Editor New Jersey Law Journal. 
| I have read with much interest 
the article entitled “Legal Lore” 
on page four of the issue of Apri! 
| 2nd The Samuel Forman meén- 
| tioned therein happens to have 
| been my Great-Great-Great Grand- 
| father was Sheriff of Mon- 
mouth in 1695, and is 
buried the old Forman burial 
ground east of Freehold. 
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County 


His | 
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Law” by Max Radin. Oregon Law 
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iversity of Pennsylvania Law Re- 
view, March 1936. 
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“Corporate Bonuses and Stock- 
holders’ Rights’’ by W. B. Cohen. 
Tennessee Law Review, Februry, 
1936. 
CRIMINAL LAW: 

“The Origin and Rise of Moral 
Liability in Anglo-Saxon Criminal 
Law” by Paul E. Raymond. Ore- 
gon Law Review, February 1936. 

“Criminology and Law of Guilt” 
by John S. Strahorn. University of 
Pennsylvania Law Review, March 
1936. 

DEATH: 

“Presumption of Death in New 
| Jersey’ by Andrew J. Whinery. 
| Mercer Beasley Law Review, Jan- 
uary 1936. 

DECEDENTS’ ESTATES: 

“Contingent Claims against De- 
|cedents’ Estates” by Roland Fleer, 
i|Temple Law Quarterly, February 
1936. 

NEGOTIABLE INSTRUMENTS: 

“The Wages of Indifference” by 
Maurice H. Merrill. Temple Law 
Quarterly, February 1936. 





SURETYSHIP: 
“Liability of Surety Whose 
Bond is Executeq under Mutual 


Mistake of Fact” by Elmer W. 
Beasely. Tennessee Law Review, 
February 1936. 

TAXATION: 





| tion” by Alexander Otis. 


“Problems of Inheritance Taxa- 
United 
States Law Review, February, 
1936. 

TRIAL: 

“Non Suit Pending Trial De 
Novo on Appeal” by Fred T. Han- 
son. Oregon Law Review, Febru- 
ary 1936 
UNFAIR COMPETITION 

A Symposium on the Law of 





Many of the names mentioned 


in the 





ple The Holmes of Holmdel, 
| Bownes and Stouts of Middletown, | 
|Bordens of Shrewsbury, Osbornes | 


joe Wall, Wests of Eatontown, | 


'Cox’s and Lawrences of Upper | 
Freehold, and the Brays of Holm- 
del are among the prominent peo-, 
ple of our County today. 

It 
I have seen this article in print 
will no doubt be of much 

to those of the present 


has been many years since 


and it 
interest 
day 


Edward G. Forman 





eliminating the unauthorized prac- 
tice of law. 

Also in attendance were Edward 
V, Ryan, Hudson County Chair- 
man, and Mr. L. Stanley Ford, 
Bergen County Chairman. 

It was also announced that a 
speakers bureau was being formed 
to improve conditions and develop 
interest in the objectives of the 
profession. 

It was felt that there were a 
great number of younger members 
f the Bar in Essex County who 
were not aware of the Junior Bar 
movement,/in the County, an it 
was suggested that they communi- 


+ 
L 





Mr. George Rosenstein spoke and 
thanked the American Bar Asso- 





ciation for its cooperation with 
every County Bar Association in 
the Country in its activities in) 


sate with Leon Dreskin, County 
Chairman, 20 Branford place, New- 
ark, New Jersey, telephone Mit- 
chell 2-1510, who would be pleased 
to furnish them with full particu- 
lars and information, 





article refer to ancestors | Unfair Competition. Iowa Law Re- 


' , , r 
of present Monmouth County peo- |View. January 1936. 


LEGAL PERIODICALS 


cuenoretnEae 
Legal Ethics 
Answers Prepared by New Yo 
County Lawyers’ Association, 
QUESTION NO. 338 
Attorney Assigned—Comptnsatia 
—Solicitation 
May an attorney assigned by 
the Court for defense in a no. 
capital criminal action (1) solic: 
compensation or (2) accept uns 
licited compensation from the 
fendant or his relatives. Disa. 
proved, except as indicated. 

1, Is it proper professional! cop. 
duct for an attorney assigned by 
the court to defend a party in, 
non-capital criminal action in thy 
State, to suggest directly or ind. 
rectly, to the defendant or his re}. 
atives that compensation of some 
king be given to such attorney for 
his services? 

2. Is it proper professional con. 
duct to accept compensation from 
the defendant or his relatives in 
such a case so assigned, if no sug- 
gestion in any manner is made by 
such attorney for compensation? 

3. Regardless of whether it was 
@ capital or a non-capital case in 
the above questions, would the an- 
| wenn be the same to an assign- 
ment of an attorney by a Judge in 
the Federal courts of this State? 


ANSWER NO. 338 

In the opinion of the Committee: 
1. It is improper professional 
conduct for an attorney assigned 
by the court to defend a party in 
a@ non-capital criminal action in 
this State, to suggest directly or 
indirectly to the defendant or his 
relatives that compensation 
some kind be given to such attor- 
ney for his services. 

2. It is improper pxofessional 
conduct in such a case so assigned 
to accept compensation from the 
defendant or his relatives, even 
though no suggestion in any man- 
ner is made by such attorney for 
his compensation, unless prior t 
acceptance the attorney shall 
writing report to the court th 
proposeg compensation and an ord- 
er be entered permitting the ac- 
ceptance of said compensation. 

8. The answers would be thé 
same in the case of assignments 
made by the Federal Judges in 
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Unfair Competition by Mil- 
ton Handler. | 


Economic Implications of 
Unfair Competition by Myron 
W. Watkins. 


Legal Control of Competi- 
tive Methods by James Angell 
McLaughlin. 

Government and Some Prob- 
lems of the Market Place by 
Breck P. McAllister. 

Alternatives in Government- 
al Control of Economic En- 
terprise by Ralph F. Fuchs. 

Social Control Through the 
Device of Defining Unfair 
Trade Practices—The German 
Experience by Reinhold Wolff. 

Contracts ang Combinations 
in Restraint of Trade in 
French Law—A Comparative 
Study by Francis Deak. 

The Law of Unfair Compe- 
tition in Iowa. 


| 
} 
| 
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OPENING DAY OF TERM 

Tuesday, April 14, is the open- 
ing day of the April Term in Cam 
den, Cape May, Hunterdon, Ocean, 
and Somerset County courts. It 
is also the last day on which to 
file Notice of Trial in Burlington, 
Cumberland, Passaic and Warren 
County Courts. 

The Chancellor and Buchanan, 
V. C. will hear Chancery motions 
at Trenton on that day; Berry, 
V. C., at Newark; and Sooy, V. C.. 
at Atlantic City. 





this district. 


PROPOSED 
LEGISLATION 


(Continued from Page 1) 











corporation not necessarily of New 


Jersey. 
SENATE 220. Permits disinter- 
ment of bodies by county physician 
(in counties other than of first 
class) on order of Supreme Court 
Justice or Judge of Common Pleas, 
for autopsy. 

SENATE 221. Revises Small 
Loan Act so as to provide a meth- 
od of curing and preventing vio- 
lations of that act. 

SENATE 228. Permits expung- 
ing of a criminal record when of- 
fender was under 23 and not again 
convicted within 25 years. 

ASSEMBLY 418. Amendment to 
Evidence Act to permit testimony 
taken stenographically to be given 
on new trial when witness died or 
committeg to insane asylum. 

ASSEMBLY 424. Gives Court of 
Common Pleas jurisdiction over 
all civil suits at law. (See Kirsch- 
ler v. Albanesius 58 N. J. L. J. 137 
and editorial 58 N. J. L. J. 140.) 


CHANCERY MOTIONS 
Monday, April 13, Fielder, V- C. 
and Kays, V. C., will hear chan- 
cery motions at Jersey City; Davis 
V. C. ang Knight, A. M., at Cam- 
den; and Buchanan, V. C., at Eliz- 
abeth. 
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rought under the Death Act, the 

roofs indicated that the deceased 

ight have committed suicide. 
eld, that plaintiff did not estab- 
sh by any evidence that the ac- 
cident was the proximate cause of 
jeath, and @ direction of a verdict 
for defendant was proper. Brenner 
y, Public Service Production Co. 
0 N. J. Law 347. 

In an action under the Death 
act, the decedent was injured in 
; collision and died sometime af- 
terwards. Decedent had been sick 
pefore the accident but yielded to 
treatment and doctor testified he 
pad years ahead of him. Held, a 
dict for the plaintiff was not 
inst the weight of the evidence 
v. King 8 N. J. Misc. 115. 
Plaintiff under the Death Act 
show in the absence of di- 
rect evidence the existence of such 
sircumstances as would justify the 
inference that the injury was 
caused by the wrongful act of the 
defendant and exclude the idea 

was due to a cause with 





re 


> oo © 


age 


ist 


that it 


which the defendant was uncon- 
nected. Suburban Electric Co. v 
Nugent 58 N. J. Law 658. 


Where decedent died from can- 
alleged to have been caused 
n injury received in an auto- 

bile collision which automobile 

being driven by defendant, and 

t the trial of the action by the ad- 

istratrix ad prosequendum, 
there was evidence from which 
the jury might find a causal con- 
nection between the injury sus- 
tained by decedent and his déath, 

a nonsuit on this point was right- 

fully refused. Sussman v. Suss- 


ia Vv 
m 
wa 





[s) 


ty 





e 





man 108 N. J. Lew 384. 
Damages and Evidence Thereof. 


he statute provides that the 

may give such damages as 
y shall deem fair and just with 
ference to the pecuniary injury 
ilting from such death to the 
ct of kin which has been held to 
an a deprivation of a reasona- 
le expectancy of a pecuniary ad- 
vantage which would have result- 
ed by a continuance of the life of 
the deceased. Hence in Carter v. 
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Actions For Wrongful Death in N. J. 





West Jersey & Seashore R. R. Co. 
76 N. J. Law 602 it was held that 
children might recover for pecun- 
iary loss sustained by them as a 
result of their mother’s death, 
where she only performed house- 
hold duties for them, and such 
damage need not be proved in defi- 
nite sums. Rule also applies in 
cases of death of infant children. 
Cordts v. Vanderbilt 7 N. J. Misc. 
586. 

Injury received by some next of 
kin by the dissolution of a part- 
nership relationship between them 
and the deceased is not compensa- 
ble. And injury claimed to arise 
by the deprivation of such services 
and counsel as a father might give 
to his children must be limited to 
such as would be of pecuniary val- 
ue, and with reference to age, con- 
dition and relation of the parties 
and at best would be very small. 
No account should be taken of in- 
come derivable from decedent’s in- 
vestments where his estate went to 
the next of kin, but it is proper to 
award damages for the depriva- 
tion of a probability of receiving 
possible future accumulations of 
the deceased. Demarest v. Little 
47 N. J. Law 28. 

Funeral expenses are not recov- 
erable. Consolidated Traction v. 
Hone 60 N. J. Law 444, Callaghan 
v. Lake Hopatcong Ice Co. 69 N. 
J. Law 100 and Ferguson v. Del. 
& Atl. Tel. Co. 71 N. J. Law 59. 
cf. Telfer v. Northern R. R. Co. 30 
N. J. Law 188 at 211. 

It must be shown that there 
were next of kin surviving and 
that a pecuniary loss was sus- 
tained by them at death of de- 
cedent. Cooper v. Shore Electric 
Supra. and Basome v. Connolly 2 
N. J. Misc. 446. 

In a suit for the benefit of th= 

next of kin who are brothers and 
sisters it was improper to exclude 
questions tending to show the rela 
tions of the decedent to her fam- 
ily and the financial system under 
which the household was run, be- 
cause any relationship as a result 
of which the next kin have reason- 
able expectation of pecuniary ben- 
efit from a continuance of the life 
of the deceased are within the pur- 
view of the statute. Smith v. Bar- 
nard 82 N. J. Law 472. 
In estimating damages in an ac- 
tion for wrongful death, the jury 
may properly consider gifts made 
by the decedent, prior to his death 
; to the beneficiaries in the action 
land evidence thereof is admissible 
even though the beneficiaries are 
}adults and married. Lombardi v 
| Yulinsky, 98 N. J. Law 332. 

The chances of his health and 
life are to be considered in con- 
nection with the value of the ser- 
vices. Telfer v. Northern R. R. Co 
30 N. J. Law 188. 

Evidence that the decedent, who 
earned $1.75 per day, had at one 
time sent $20.00 to his parents in 
Italy at their request when they 
asked for his help for their sup- 
port is sufficient to justify a ver- 
dict by the jury. Polo v. Palisade 
Construction Co. 75 N. J. Law 873. 

In an action for the death of a 
girl nine years of age it was prop- 
er to admit evidence that the child 
could sing well and had sung at a 
vaudeville show where she ob- 
tained first prize, that she was of 
prepossessing appearance, had 
blonde hair, large eyes, rosy 
cheeks, fair complexion, fine phys- 





ique and was healthy. Smiley v. 
Reid Ice Cream Corp. 5 N. J. Misc. 
82. 

Testimony by a married daugh- 
ter of the decedent as to moneys 
paiq to her by him for services 
is admissible. Kievitt v. Santo 
Cannato 7 N. J. Misc. 271. 

In a suit under the statute for 
the death of a son the mother was 
allowed to testify as to what the 
decedent stated he would do with 
his earnings and the court said it 
was in a sense hearsay, but stated 
the parent was competent to testi- 
fy that the deceased child was in- 
dustrious, generous, strong and 
healthy. Leary v. W. J. & S. S. R. 
R. Co.1 N. J. Misc. 549. 

Evidence showing that decedent 
gave money to his aunt with whom 
he boarded ang that the money 
was more than mere payment for 
room and board, held to support 
claim of pecuniary loss to aunt 
by reason of death of decedent, as 
basis for maintenance of action. 
Constantine v. D. L. & W. R. R. 
Co. 12 Misc. 518. 

A verdict for nominal damages 
of six cents in a death action can- 
not stand. Basome v. Connolly 2 
N. J. Misc. 446, See also Harris v. 
Johnson 6 N. J. Misc. 700. 

In calculating damages for the! 
death of a child the parents are 
entitled to his anticipated earnings 
from the time of his death until 
he would have become twenty-one 
years of age, less the cost to them 
of his support, clothing and edu- 
cation. Mahar v. Magnus 1 N. J. 
Misc. 469. Affirmed 99 N. J. Law 
514 

The damages awarded should be 
treated as a capital fund which 
will represent the present value of 
all the pecuniary loss resulting 
from the premature taking off of 
the decedent. Hackney v. Del. & 
Atlantic Tel. Co. 69 N. J. Law 335 

The defendant is not entitled to 
have evidence presented to the jury 
as to the independent income of 
the next of kin resulting from the 
death, such as any inheritance or 
life insurance received. Hexamer v. 
Public Service Ry. Co. N. J. Misc. 
184 

In an action under the Death 
Act where it was contended that 
the advice and counsel of the de- 





In a death action, the jury, in 
ascertaining the damages, can con- 
sider the possibility of remarriage 
Grant v. Groom 11 N. J. Misc. 285. 

In a suit brought under the 
Death Act by an administratrix ad 
prosequendum for damages for the 
death of hér intestate, the dam- 
ages, when recovered, should be 
distributed according to the stat- 
ute of distribution of New 
Jersey, and one not entitled to 
share in such distribution of dam- 
ages if recovered has no standing 
in equity to force the administra- 
trix to amend her complaint in 
her action at law to show that 
such person is one of the next of 
kin of the decedent. Stagg vs. Mc- 
Cann 95 N. J. Eq. 53. 

In trying death actions both the 





plaintiff and defendant can use 
actuarians to testify and _ the 
juries find their testimony very | 


helpful in arriving at the damages. 

Mr. George M. Crogan, an actu- 
arian associated with the mathe- 
matical department of the Mutual 
3enefit Life Insurance Company 
of Newark has written a very in- 
teresting article entitled “Value of 
Human Life in Dollars can be Ex- 
pressed.” 

He points out that the joint ex- 
pectancy of the decedent and the 
husband, wife or next of kin suf- 
fering a pecuniary loss under the 
act should be used in determining 


weekly for the joint expectancy, 


with the fund and interest accre- 
tions entirely exhausted at the end 
of the period. The jury then can 
arrive at the capital fund required 
to give proper compensation to 
those suffering a pecuniary loss. 


(To be concluded in our next issue) 
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the capital fund which would just- 


ly and adequately compensate 
them, the reason for this being 
that they could only receive a 


stated sum of money if they were 
living to receive it from the de- 
cedent. It is the sum of money 
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to recover, the joint expectancy on 
two lives being the average time 
that elapses before either party 
dies. The expert must testify as 
to the capital fund which is earn- 
ing reasonable interest to produce | 
$10. yearly, monthly or 
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ceased to the next of kin was an 
element of damage, it was nec- 
essary to show, by the facts 
and circumstances that such ad- 
vice and the 
pecuniary affairs of the next of 
kin, and that such advice and 
counsel probably resulted in a pe- 
cuniary benefit, and that by the | 
deprivation of advice and 
counsel a pecuniary injury accrued, 
May v. West Jersey, &c. R. R. C 
62 N. J. Law 63. 

In suits for damages under the 
Death Act, where due to delay in | 
being reached fortrialaconsiderable 
part of the estimated period of ex- | 
pectancy of pecuniary benefit has | 
already elapsed, the proper rule is} 
to assess the pecuniary benefit that | 
would have accrued during _— 
time already elapsed with interest, 
ang add to it the present value of | 
the pecuniary benefit that would | 
have accrued during the remainder | 


‘ | 
of the total period of expectan¢ y- | 
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Danskin, Adm’x v. Penna. R. R.|} 
Co. 83 N. J. Law 522 
If the deceased was an infant 


but highly talented as a musician, 
the jury could take that as evi- 
dence to figure the loss to the next 
of kin, Kopko v. New York &c. & 





Co. 2 N. J. Misc. 485. 
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State Board of 
Tax Appeals 


TAXATION—Exemption — Use for 
Mental and Moral Improvement 
of Man, 

Trustees of the Bergen County Odd 


Fellows Association v. City of 
Hackensack. 
For Appellant, William DeLorenzo, 


For Respondent, Donald M. Waesche, 
Esq. 

Filed September 24, 1935 

Weaver, President. 


The appeliant, Bergen County Lodge 
No. 73 of the Independent Order of 
Odd Fellows, was incorporated in this 
State on June 18, 1935, under an act 
entitled “An Act to Incorporate Ben- 
evolent and Charitable Associations,’ 
enacted March 12, 1844, 
owner of land, improvements and per- 
sonal property therein, 
taxation in the City of Hackensack for 
the year 1934. The 
appealed to the Bergen County Board 
of Taxation and affirmed. The ap- 
pellant bases its claim for exemption 
upon the ground that it is within the 
purview of Section 203, subdivision 4) 
-*“ the General Tax Act of 1918, 
amended by P. L. 1931, page 904. 


The charter discloses that the lodge 
is not incorporated for promoting the 
moral and mental! improvement 
men, women and children, or for re 
ligious, charitable or hospital purposes, 
or for one or more of such purposes 
This is sufficient to deny exemption 
To be entitled to exemption, the stat- 
ute requires that appellant be organ- 
ized exclusively for one or more of 
such purposes. 

It is not shown that appellant is a 
holding company, but the proofs lead 
to such a conclusion. 
a holding company, upon the proofs, 
the claim for exemption would be de- 
nied, because the Bergen County 
Lodge ‘No. 73 of the Independent 
Order of Odd Fellows (a subordin- 
ate branch of the Grand Lodge of 
New Jersey), which the 
building, is a fraternal, beneficial 
and social organization, paying 
sick and death, benefits. In 
tion, the building is used solely 
for social purposes by a social 
club, with membership restricted 
to members of Bergen County 
Lodge No. 73 of the Independent 
Order of Odd Fellows. See Wash- 


and is the 


assessed for 


assessment was 


as 


of 


Even if it were 


uses 


addi- 





ington 'Camp No. 23 of N. J., P 


O. 8S. of A. v. Boarg of Equaliza- 
tion of Taxes, 87 N. J. L. 53; 93 
A. 856. 


The action of the Bergen County 
Board of Taxation in denying the 
claim for exemption is affirmed | 
and the appeal is dismissed 


TAXATION—Exemption — Exclu- 
Improvement of Man — Masonic 
Order. 


Warner W. Westervelt, Jr.. Fred V 


R. Bates and Alfred T. Holley, 
as Trustees for Pioneer Lodge 
No. 70 F. and A. M., v. City of 


Hackensack. 

For appellants, DeBaum & Westervelt, 
Esqs., by Warner W. Wester- 
velt, Jr., Esq. 

For respondent, Francis C. Koehler, 


Esq. 
Filed September 10, 1935 
Weaver, President. 

Pioneer Lodge No. 70 F. and A. 
M., 2 corporation of this State in- 
corporated on June 1, 1875, under an 
act entitled “An Act to Incorporate 
Benevolent and Charitable Associa- 
tions,” approved March 19, 1853, and 
the several supplements thereto, is a 
subordinate lodge of the Grand Lodge 
of the Most Ancient Order of Free 
and Accepted Masons of the State of 
New Jersey, incorporated in New 
Jersey on March 7, 1866. 





By deed dated December 9, 1927, 


: , “ey 
the title to its property is vested in 


Warner W. Westervelt, Jr., Fred ¥uj 
R. Bates and Alfred T. Holley, Trus- 
for 
fit of the members of Pioneer Lodge 


tees, the exclusive use and bene- 


No, 70 F. and A. M 

The property consists of land 
building and personalty therein, as 
sessed for taxation for the year 1934 
and affirmed by the Bergen County} 
Board of Taxation on appea The 
trustees claim that the property is en 
titled to exemption because it is ex 
clusively used for the moral and 
mental improvement of men, women| 
and children, pursant to Section 203, 
subdivision 4, General Tax Act of 
1918, as amended by P. I 1931 
Chapter 372, page 904 

The building is used for the ritual 
istic work of Pioneer Lodge No. 7 
F. and A. M., also by Saint Omer 
Commandery of the Knights Templer 
Valley Chapter of the Eastern St 
the White Shrine of Jerusalem, the 
DeMolay Society, and Berg 
Chapter No. 40, Royal Arch Masons 
all of which organizations a af 
filiated with Masonry 

Witnesses produced o ehalt 
the appellants testifie t 
jects sought to be accomplished by; 
the Grand Lodge and Pioneer Lodge 


No. 70 F 


lines of 


and A 
tel 


fare, educational and 


M. are along 


good lowship, publi 


charitable work 


and the improvement of the moral 
condition of members and the com 
munity in which it operates. No facts 


were presented as to the activities of 
the association, from which such con 
clusions could be drawn The test 
mony shows that its religious ac- 
tivities, which are restricted to the 
performance of its ritual, and the 
advancement of morality of its mem- 
bers, are incidental features 

The purposes of the Grand Lodge 


and its subordinate lodges are herein- 
after shown in language 
the 


sonry, 


quoted from} 


record The purposes of 


as testified to by one of 


witnesses, according to the manual! of 


the Grand Lodge, are as follows 
“Free Masonry is a_ beautiful 
system of morality, tounded al 
legory and illustrated with sym 
bols It was established wise | 


and virtuous men with praisewortl 


design of calling to our minds the} 
solemn truths in the midst of the | 
most innocent social pleasures. | 
Truth is its center. It is founded] 
on the purest principles of morality 

brotherly love and charity It 
possesses many and __ inestimable 
privileges and to secure those 


privileges to worthy men and wor- 


thy men only, voluntary pledges of 


fidelity are required.” 


There can be no J hat 
Masonry is a secret fraternal society 
limited to select persons, a that 
Masonic associations are not orga 
ized exclusively for the moral and 
mental improvement of men, women 
and children The testimony s- 
tablishes that no Masonic rganiza- 
tion is under obligation to do any- 


thing for anyone or promise anything 
Mem 


lodge is a 


to its members when they join. 


bership in a Masonic 


privilege conferred upon the recip- 


ient, which privilege is not extended 


to all persons who might seek mem- 


bership 

Statutes granting exempti must 
be strictly construed and can never be 
permitted to extend, either in scope 
or duration, beyond what the terms of 
the concession clearly require See 


City of Trenton v. Trenton Masoni 





BLUE PRINTS 
PHOTOSTATS 


DRAWING MATERIALS 





| served 


Temple Association, 8 N. J. Misc. 
778; 151 A. 753; affirmed 158 A. 395; 
108 N. J. L. 419. In 
Supreme Court assumed that Masonic 
associations were charitable organiza- 
but the 
Appeals held 


sary 


tions, and 
that it was not a neces- 


the 


Court of Errors 


decision and re- 


of 


element in 


an expression opinion on 


the point 


that case the) 


be organized under the laws of this 
State and must be authorized to carry 
| out the purposes on account of which 
| the exemption is claimed. 

A casual reading of paragraph 5 
of the act under which Pioneer Lodge 
No. 70 F. and A. M. is incorporated 
shows that its purpose among other 
things is the relief or support of its 


members in unfortunate circum- 
stances. 

Pioneer Lodge No. 70 F. and A. M 
does not meet the first requirement, 
as incorporation for the purpose of 
giving relief to members in sickness 
or casualty precludes it from exemp- 
tion. See Washington Camp v. 
Board of Equalization of Taxes, 87 
N. J. L.:53; 93 A. 856 

Pioneer Lodge No. 70 A. and A. 


M. does not meet the second require- 
ment, as its building is not exclusively 


used in the work of that association, 





It appears that about one-third of 
| the revenue received by Pioneer 
Lodge is used for the maintenance of 
the building and that about two- 
thirds is paid to the Grand Lodge as 
a per capita tax, to be used for the 
maintenance of a home and a chari- 
table foundation. Pioneer Lodge No 
70 F. and A. M. is not a charitable 
association, and _ its contributions 
made to the Grand Lodge cannot be 
considered as charitable work, as the 
harity is carried on by the Grand 
Lodge and not the local lodge. 
The rganization maintains a mas- 
r rity fund, from which the 
master has a right without consulting 
anyone to dispense moneys for the aid | 
»f Masonic members who are in dis- 
tress Last year, the sum of $432.00 
was expended from this fund. How- 
ever, there is nothing in the rules or 
ritual requiring the maintenance of 
this fund or the expenditure of 
money in this manner | 
Section 5 of the act under which 
Pioneer Lodge No. 70 F. and A. M.| 
is incorporated provides 
‘That the sole and exclusive ob- 
jects of incorporations under this| 
act shall be to relieve or support 
such of the members thereof or 
such other persons as shall by sick- 
ness isualty, old age or other 
é e be rendered incapable of at- 


! 
Iai 


their usu 


occupation or 


ng, to dis¢ jurage intemperance 


and diffuse the principles of benevo- 

ce and charity; to promote the 

cent interment of deceased mem- 

rs or widows of deceased mem- 
ers; to give and extend benevolent 
and charitable relief and assistance 
to persons who are not members 
r yrporators; to promote re- 
ligion, morality or industry by 
local missions or Sunday-schools 
yr schools of a charitable nature, 
and other charitable objects; any 
one or more of the above objects 
may be provided for in the con- 


stitution and by-laws of such corpo- 


ration, which shall have power to 
provide tor such necessary expenses 
us shall accrue by carrying into 





effect the said object or objects, and 





no part of the funds of such cor-| 
poration shall be used for banking 
purposes or in any manner except 
as provided in this act Revision 
1709-1877, page 79 
In order that property of an as- 
sociation be exempt on the grounds 
it it is association organized ex- 
siv f the moral and mental 
mprovement of me women and 
hi r Secti 203 sub 
div 4+, as amended by P. L. 1931 
page 904, it is necessary first, that the 
ssociation or corporation be organ- 
xclusively for the moral and 
mental improvement of men, wome 
and children and for no other pu: 
pose; second, its building must be} 


actually and exclusively used in the 


work of such association; third, the 
association must not be conducted for 
profit; fourth, the building must be | 
wholly controlled such association; 
fifth, the association claiming the ex- | 
emption must own the property in 


question; sixth, the association must 





| 
inital, 
| 
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| improvement 


but is permitted to be used by other 


duty essentially public, and which 
State would have to perform. 
Exemption from taxation can 


be 
favored only when the concession j 
{due as a guid pro quo for the per. 
formance of a service essentially 
public, and which the State thereby 
is relieved pro tanto from the necey 
Without thy 


an 


sity of performing. 

concurring prerequisite, 
tion becomes 
public funds, at the expense of 
taxpayer, and indefensible both un 
of 


essentially a 


our public policy equal taxation 


and our constitutional safeguard 
against illegal taxation. See Prince. 
ton Country Day School v. State 


Board of Tax Appeals, 175 A. 1% 


1136 N. J. L. $15; Carteret Academy 


vw. State Board of Taxes and Asses;. 





ment, 133 A. 886; 102 N. J. L. 525. 
affirmed 138 A. 919; 104 N. J. L. 165 
The action of the Bergen County 








associations. 

Pioneer Lodge No. 70 
M. is not of 
for which the exemption is 
Equitable 


A. | 
property 


F. 
the 


and 
the owner 
claimed. | 
ownership does meet | 
the requirement of the statute. See 
Y. M. C. A. of Garfield v. City of 
Garfield, State Board of Tax Appeals, 
opinion filed June 18, 1935. The title 
to the property in question is held by 
These trustees are not an 
association or a corporation, nor are 


not 


trustees. 


| they engaged in the moral and mental | 


of men, and| 
children, or authorized to carry out| 
the purposes on account of which the} 
claimed The 
are not entitled to exemption. | 
No. 70 F. and A.! 
appealed the assessment| 
How- 
ever, if it were a party and claiming} 


women 


is trustees 


exemption 
Pioneer Lodge 
M not 


and is not a party to this suit 


has 


the exemption, it would not be en-| 
titled thereto. The does | 
not show that the lodge is engaged in| 


testimony 


the moral and mental improvement of | 
men, women and children. | 
' 


examination of the evi- 


the 
therefrom, we are led to the inescap-| 
able conclusion that Lodge 
No. 70 A. and A. M. is a secret fra- 
ternal It 


From an 


dence and inferences drawn 


Pioneer 


organization 


performs no 





Board of Taxation in denying exem 


tion is affirmed and the appeal is 
dismissed 


(Continued on page 8 col 2 
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City v- Board of Assessors, 73 N_ 
J. L. 164, affd. 75 N. J. L. 571, 
it was held that where a taxpayer 
nad a right in land under water 
appurtenant to his land back of 
the line for solid filling, the value 
of the right was properly included 
in the assessment upon the land 
nack of theline. The assessor should, 
and I assume did, include the ease- 
nt when assessing the dominant 
enement, the land of the Associa- 
Conversely, in the assess- 
nt of the lot on the street, its 
value must have been fixed subject 
to the easement. The easement 
would have been taken into con- 
sideration in a bona fide sale by 
vate contract. ‘‘When an ease- 


ne 


tion 


me 


for the benefit of another, the 
market value of the servient estate 
is lessened, and that of the domin- 
ant increased, practically by just 
the value of the easement; the re- 
tive tenements should there- 
fore be assessed accordingly.” Tax 
Lien Co, v. Schultze, (N.Y.) 106 
N.E. 751. 

The tax sale is based upon the 
assessment. Nothing passes there- 
by except what has been assessed. 
The sale was subject to the ease- 
ment and so the right of way can- 
not be extinguished by foreclosure 
f the lien. The answer will not 
be struck. 


spe 


CONTRACTS — Illegal — Agree- 
ment to Transport Intoxicating 
Liquor And Collect on Delivery 

Essex County Circuit Court 

Glenmore Distilleries Co. of New 


York, Inc., a corporation, v 
Fast Trucking, Inc., a corpora- 
tion. 

Herman C. Silverstein, Attorney 


of Plaintiff 
sross & Gross, Attorneys of De- 

fendant 
March 27, 1936 
Joseph L. Smith, J. 

This comes on a motion to strike 
the plaintiffs complaint on the 
ground that the contract alleged 
therein and made the basis of the 

aim, is in violation of the Crim- 
nal Code of the United States 
and its enforcement would be con- 
trary to public policy. 

The plaintiff's action is, in sub- 
stance, based upon a contract of 
transportation with the defendant 
a common carrier, whereby the lat- 
ter agreed to transport for the 
plaintiff from New York City to 
New Jersey a quantity of intoxi- 
ating liquor to be delivered by the 
lefendant to the consignee, C.O. 
D., and that in violation 

greement, the defendant carrier 
transporting and delivering the 
said liquor to the consignee, ac- 
cepted a post-dated check, which 
was subsequently dishonored. 

The defendant contends that the 
-ontract is in violation of Section 
389 of the United States Criminal 
Code, (18 U. 8. C. § 389) Volume 
18, United States Codes Annota- 
ted, page 238. This section pro- 
vides for a maximum fine of $5,000, 
against any common carrier who, 
in connection with the transporta- 
tion of any intoxicating liquor of 
any kind, from any State in the 
Union, to any other State in the 
Union, or from any foreign coun 
try, into any State in the Union 
shall collect the purchase price or 
any part thereof, before, on or 
after delivery from the consignee, 
or shall in any manner act as an 
agent of the buyer or of the seller 
of such liquor, for the purpose of 
buying or selling or completing the 
sale of such liquor. 

Concededly, the facts in the case 
before the Court come within the 


of su:' 


a ee ee 





| 
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purview of the statute. The princi- 
pal argument of plaintiff is that 
the statute in question is inapplic- 
able to the present case in that the 
history of the enactment of the 
section referred to discloses an in- 
tent on the part of Congress to 
regulate the transportation of in- 
toxicating liquors between so- 
called wet states and dry states, 
and that the Act was not enacted 
to regulate traffic between states 
which permit the manufacture, 
sale and consumption of intoxicat- 
ing liquors. 

The language of the Act is 
clear and unambiguous and does 
not permit such interpretation. 
While it is true that in constru- 
ing a statute the courts must look 
to the intent rather than to the 
letter of the statute, it is equally 
true that in order to discover such 
legislative intent, the court must 
look to the statutory language 
alone in its application to the sub- 
ject: especially where the language 
of the statute is explicit and not 
subject to dual interpretation. In 
re Hudson County, 106 N. J. L. 62. 
In re:Freeholders of Hudson Coun- 
ty 105 N. J. L. 57. Keyport, etc. 
vs. Farmers Transportation Co. 18 
Eq. 138; State vs. Underground 
Cable Co. 18 Atl, 581; Pierson vs. 
Cady, 84 N. J. L. 54. Did Congress 
intend to give to the statute the 
limitation suggested by the plain- 
tiff's attorney? It would have 
been a simple matter to express 
such limitation in the statute. The 
intent of Congress is clearly ex- 
pressed in the Act. It is to pre- 
vent a common carrier from act- 
ing as an agent of buyers or sell- 
ers of intoxicating liquor in inter- 
state commerce, except as carri- 
ers; to prevent their activities for 
and on behalf of buyers or sellers 
of intoxicating liquors in interstate 
commerce for the purpose of sell- 
in or completing the sale of such 
liquors, and specifically prohibits 
the collection of the purchase mon- 
ey by the common carrier before, 
on or after delivery. The statute 
in question being clear and explic- 
it, there is no occasion for the 
court to delve into the history of 
its passage in order to determine 
the intent of Congress sufficiently 
expressed in the Act. 

It is further argued by plaintiff 
that the statute in question was 
repealed by the Eighteen th 
Amendment and by subsequent 
legislation of Congress. This ar- 
gument is baseq entirely on im- 
plications. The plaintiff's attorney 
refers to Section 205 of the United 
States Code Annotated, Volume 
27, page 160, passed August 29th, 
1935, as implying such a repeal; 
the argument being that by pro- 
hibiting the sale of distilled spir- 
its, on consignment, or on condi- 
tional sale, Congress meant to 
permit sale by C. O. D. shipment, 
through common carriers. It does 
not so follow. 

That the Eighteenth Amend- 
ment did not contemplate the re- 
peal of the statute in question, is 
further brought out by Section 35 
of the National Prohibition Act, 
which provided as follows: 

“All provisions of law that 
are inconsistent with this act 
are repealed only to the ex 
tent of such _ inconsistency 
and the regulations herein 
provided for the manufacture 
or traffic in intoxicating liquor, 
shall be construed as in addi- 
tion to existing laws.” 

And further, by an Act of Con- 
gress passed on November 23rd, 
1921, being Chapter 134, Section 
5, providing as follows: 

“All laws in regard to the 
manufacture and taxation of 
and traffic in intoxicating liq- 
uor, and all penalties for vio- 
lations of such laws that were 





- 


in force when the National 

Prohibition Act was enacted, 

shall be and continue in force, 

as to both beverage and non- 
beverage liquor, except such 
provisions of such laws as are 
directly in conflict with any 
provision of the National Pro- 
hibition Act or of this Act.” 

There is no force in the argu- 
ment that the statute now before 
the court has been repealed, ex- 
pressly or by implication. 

It is further argued by the plain- 
tiff that the duty of the defendant 
in the present case, as alleged in 
the complaint, is distinct and sep- 
arate from the contract entered 
into relative to the C. O. D. ship- 
ment. Plaintiff makes this asser- 
tion without further argument or 





analysis. The conclusion is not 
| born out by the facts in the case. 
The agreement to collect the pur- 
chase price upon delivery, is the 
very agreement which is alleged 
|to have been violated, and which 
in turn, is contrary to the provi- 
of the above re- 
ferred to. 

The plaintiff further argues that 
the statute in question, if in ex- 
istence today, is unconstitutional. 


| 


sions statute 


——$————————————e—e——————————— 





directors at a meeting, its officers 
and others, Its officers derive au- 
thority from statutes, the charter, 
by-laws .and the board and they 
(except the Secretary, see cases 
infra) also have such powers as 
inherevn.their offices. These pow- 
ers virtute officii at one time may 
have been doubted, Titus v. Cairo 
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etc. Co. 37 N.J. L. 98; and they 
are still ill-defined, See definition 
of the president’s such powers in 
Stokes v. N. J. Pottery Co. 46 N. 
J. L. 237. 

It is clearly the law of this state 
that the president and vice-presi- 
dent of a corporation have by vir- 
tue of their implied executive or 
administrative authority, the 
power to execute the statutory af- 
fidavit. American Soda Fountain 
Co. v. Stolzenbach supra, Lessler v. 
Paterson National Bank, 97N. J. 
Eq. 396, 128 A. 800 affd on opinion 
99 N.J. Eq. 428, 131A. 923. The 
former case states it this way: the 
presumption attaches to the office 
of vice-president that the corpora- 
tion requested him either by vir- 
tue of his office (a confusing ex- 
pression) or pro hac vici, to make 
the affidavit. 

It has been held twice that the 





The plaintiff cites or quotes no 
authority, and his contention does 
not go beyond the assertion of a 


conclusion. | 


The contract in question was; 
entered into after the enactment | 
of the statute, and therefore the 
statute is limiteq to common car- 
riers engaged in interstate com- 
merce, clearly within the province 
of Congress to legislate upon. 

It appears therefore, that the 
complaint is based upon a con- 
tract in violation of the Criminal 
Code of the United States, and is 
therefore against public policy, 
and should not be enforced. 

An order will be signed dismis- 
sing the complaint. 

RECENT CASE 
COMMENT 


(Continued from Page 1) 








a starting point to investigate and 
attack its validity. 
Bearing in mind these objectives 
and (b), we are led to ask 
y it is necessary for the sub- 
scriber of the affidavit, where he is 


(a) 
why 


| express authority from the board 


| Works 99 N. J. Eq. 160, 133 A, 66; 


office of secretary carries no in-| 
herent power to execute a chattel 
mortgage affidavit: He must have 


and so state in the affidavit. Pin- 
cus v, U. S. Dyeing and Cleaning 
Stemberg v. Manhattan Elec. Sup- 
ply Co. supra. This is supported 
by a determination based on cas- 
ual language in Section 137 of the 
Corporation Act, that there are 
no inherent powers in the office of 
secretary—that is, a secretary has 
no power other than those con- 
ferred by statute, charter, by-laws 
or directors, No. Penn. Iron Co. 
v. Boyce, 71 N. J. L. 434, 58 A. 
1094 but cf. American Soda Foun- 
tain C. v Stolzenbach supra. This 
last principle (of lack of inherent 
powers in the office of secretary) is 
still open to attack in the Court 
of Errors. And cf. New Brunswick 
etc Co. v. Baldwin, 14N.J. L. 490 
(C. J. Hornblower). 

In determining whether a treas- 
urer make an affidavit, we 
first ask whether he is an execu- 
tive officer. Yes, answered V. C. 
Backes (semble) Warner v. Cran- 


may 





one other than the holder of the | 
mortgage, to swear that he is an| 
authorized agent of the holder.| 
Looking at (a), we could not say 
that such a requirement will do 
much to keep false mortgages off 
the record. If the “agent” is un- 
scrupulous enough to make an affi- 
davit as to a false mortgage, he 
wil] not hesitate to swear to his 
authority, Nor will a statement 
of authority assist us to attain ob- 
jective (b). A creditor investigat- 
ing the validity of a mortgage is 
little concerned with whether the 
agent’s authority appears or does 
not appear in the affidavit 

Such a statement of authority 
in the affidavit is not required by 
statute, Watson v. Rowley 63 N, 
J. Eq. 195 at 199, 100, supra. There 
is small sense in requiring it and 
still it has been held many times 
to be absolutely necessary to the 





validity of the mortgage. Moore 
v. Preiss Trading Co. 199 N.J. 


Eq. 366, 182 A. 824 and cases cited; 
Stember v. Manhattan Elec. Co, 
Inc., 115 N. J. L. 360, 180 A. 424. 
| Our specific problem arises when 
| the mortgagee is a corporation and 
| the affiant, an officer, does not say 
|that he was duly authorized by a 
resolution of the Board of Direc- 
| tors to make this affidavit, A cor- 
| poration performs no acts except 
via agents, American Soda Foun- 
tain Co. v. Stolzenbach, 75 N. J. 
|L. 721, 726, 68 At. 1078. Its agents 
| may be classified as the board of 





ford Printing etc. Co., 116 E 166, 
(Can we look, as Backes did, be- 
yond the affidavit to the mortgage 
for evidence of authority? It is 
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not sworn to.) No, answered V. 
|C, Davis speaking of a secretary- 
|treasurer in the recent case of 
| Locke Cotton Mills Co. v. Plasket, 
1119 N.J. Eq. 598. Both cases | 
|however hold a chattel mortgage | 
affidavit made and signed by a 
treasurer to be sufficient. 
A treasurer can hardly be said | 
an executive officer, unless 
we say all officers are executive. 
Still he has power inherent in his 
office “to look after the corpora- 
tion’s money,” G, O. K. Enterprises | 
Inc. v. Moor, 116 N.J. E. 175, 
172 A, 745, 2 Fletcher Corp. § 54; | 
that is, power to take care of, re- | 
ceive and receipt for money, | 
Fletcher id. We believe this also | 
extends to the securities for the | 
money, It is but a short step from 
these powers to the power to make 
an affidavit concerning the nature 
of the securities, that is, the con- 
sideration for the securities and 
the amount due on them. Such 
powers inhere in his office, the 
same as the broad power to make 
an affidavit incidental to any trans- 
action inheres in an executive offi- 
cer, as held in American Soda 
Fountain €o. v. Stolzenbach. See in 


to be 





etc Soc., 52 At 918 (Md) and cf. W. } 
M. Finch & Co. v Brewer, 9 So | 
(Miss) 402, | 
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~ COURT AND MOTION CALENDAR 





Atlantic County 
Supreme and Circuit: 
Hon. V. Claude Palmer 
Clerk—Elizabeth Reis 
Circuit court motions are heard 
every Friday at Atlantic City. 


Clerk—-Eugene H. Jorel 
High number—423 
Motions will be heard Friday, 
May Ist, 
Common Pleas: 
Hon. J. Wallace Leyden 
Clerk—Frederick U. Hillers 
Bergen Common Pleas 
High number 166 (day call), 252 | 
(weekly call). 
Essex County 
Supreme and Circuit: 
Hon. William A. Smith 
Clerk—John F.. O’Brien 
Will hear motions May 1 
Hon. Newton H. Porter 
Clerk—Frank L. Fischer 
Will hear motions, Friday April 
17. 
Hon. Joseph L. Smith 
Clerk—John Hayden 
Will hear motions, Friday, April 
24. 
High number—1800 (weekly call) 
1279 (day call). 
Common Pleas: 
Hon. Richard Hartshorne 
Clerk—William R. Cohen 
Will hear motions April 17th 
Hon. Walter D. Van Riper 
Clerk—David Hahn 
Will hear motions, April 24. 
High number—231 (weekly call) 
226 (daily call). 
Hudson County 
Supreme: . 
Hon. Henry E. Ackerson 
Clerk—John P. Dalton 
Will hear motions Friday, 
24. 
High number—450 (weekly call) 
444 (day call). 
Circuit: 
Hon. Thomas Brown 
Clerk—Thomas J. Gillen 
Will hear motions, Friday, April 
17. 
High number—218 (weekly call) 
200 (day call). 
Common Pleas: 
Hon, Thomas H. Brown 
Clerk—Joseph Kelly 
Hon. Thomas F. Meany 
Clerk—Charles E. Dolan 
High number—595 (day call) 
Motions are heard by a Criminal 
Judge on Fridays. 


April 
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the building thereon erected almost 
covering the lot. The building is not 
rented out for any purpose, but is used 
exclusively by the men, women. and 
children who are the recipients of the 
charity. A_ children’s 
day nursery is conducted, where em- 
ployed mothers may leave children 
| during working hours. These chil- 
dren are fed gratuitously by the so- 
ciety. In addition, certain children 
attending public schools, whose par- 
ents are in necessitous circumstances, 
lnannsiaciemennanaiaaietina are furnished meals under an arrange- 

ment with the Board of Education of 


STATE BOARD OF Englewood, the cook being provided 
TAX X APPEALS) by the Board and the food by the so- 


ciety. 
The its 
—_—— := ities are available to all needy 
persons in the community, regardless 


| TAXATION—Exemption — Use for! f 
| Moral and Mental Improvement 
| 


High number—166 (weekly call) 
124 (day call). 

Hon. Frank L. Cleary will hear | organization's 
Circuit Court motions, Friday, 
April 10 in Elizabeth. 

Common Pleas: 

Hon. Lloyd Thompson 

Clerk—Peter Cognassola 

High number—311 (weekly eall) 
309 (day call) 





use of the building and 
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race, creed or color. 
The Board finds that this building 
of Man-—Charitable Purposes. | js used solely and exclusively for 


acne be ates APRIL 9, 1986. 
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Bergen County Lodge No. 73 of the 
Independent Order of Odd Fellows. 
See Washington Camp No. 23 of N. 
J., P. O. §. of A. v. Board of Equali- 
zation of Taxes, 837 N. J. L. $3; 93 
4. 856. 

The action of the Bergen County 
Board of Taxation in denying the 
claim for exemption is affirmed and 
the appeal is dismissed. 


ucation in France and Ger 
returning to receive his law , 
from the Columbia University 
School in 1899. He was admis 
to the bar the same year 
formed a partnership with 
brother, the late William 0. 
nert. Later he opened his ow, 
fice, specializing in corporation 
income tax law. 

He was a member of the. 
ican Bar Association, the od 
ation of the Bar of the City 
New York, the New York gs 
Bar Association, the New Yo 
County Lawyers’ Association 
the New York Law Institute 
also was a member of the Rig 
wood Country Club. 
SE 


Personals 





American Bar Ass’n. 
To Present Memorial 


The American Bar Association 
has announced that the memorial 
window in commemoration of St. 
Ives, patron saint of lawyers, is 
being installed in the Cathedrai 
at Treguier, in Brittany, France, 


3 














as the gift of the American Bar, | —- 

and will be dedicated on May 18th, LOCAL LAWYERS ADMITTE 
the day before the fete day of St. BEFORE U. 8. SUPREM 
Ives. Representatives of the Bar); corrr 7 


of France ang the United States b y 
will attend, and Mr. Pendleton serene R. Kagan and George R 
Beckley of Paris, member of the| Milstein, of 921 Bergen Aven 








Social Service Federation of Engle-| charitable purposes, and for the men- 

wood v. City of Englewood tal and moral improvement of men, 
For Appellant, Abram A. Lebson,) *°™€? and children 
he assessment is ordered stricken | 
Esq. ti ” 
rom the rolls 
For Respondent, F. Hamilton Reeve, creams 
| Esq TAXATION—Exemption — Use for| 
| Filed September 24, 1935 Mental and Moral Improvement | 
Weaver, President: The appellant of Man 
| Incorporated in this State under ‘An Hohokus Lodge No. 178, Independent 
Act to Incorporate Associations not 
for Pecuniary Profit,” is the owner! Order of Odd Fellows of aed 
of land, improvement and_personalty | Jersey v. Borough of Ramsey. 
| therein, in the City of Englewood, a s- | For Appellant, J. W. and E. A. De-| 
sessed for taxation for the year 1934, | Yoe, Eaqs., by Herbert McElroy, | 
| which assessment was affirmed upon | Esq 

lt r trgen Count oard | z . 
apyes ” the Berge nty Boa For Respondent, No appearance 
of Taxation 


| Filed September 24, 1935. 


The Board is asked to exempt this! President. 


Weaver, 


roperty from taxation upon the ‘ 
_— nee a ,,.| Lhe appellant is incorporated In this 
ground that the building is actually|. ‘ : “ 
; ; State under an act entitled “An Act 
and exclusively used in the work of : 
Ne : to Incorporate Benevolent and Chari- 
a corporation organized exclusively} a 
| table Associations,” Revision approved 
for the moral and mental improve- ° 
: ‘ ; | April 19, 1875, and is the owner of 
ment of men, women and children; 
| land, improvements and personal prop- 
that it is used for religious and ch 


ari- 
p | erty therein, situate in the Borough of 


table purposes, or for one or more} 
f ian te P | Ramsey and assessed for taxation tae! 
of said purposes; that by reason there- 

| the year 1934. The Bergen County 
of the land upon which the building 
é' eae | Board of Taxation affirmed the assess- 
is erected is necessary for the fair 

, . | ment. 
enjoyment thereof; that the land is} 
: : P ‘ 

devoted to the purposes mentioned The appellant claims exemption 
and to no other purpose, and does not| from taxation upon the ground that} 


- ‘ , , 
and that} its property is actually and exclusively 


exceed five acres in extent; 
" ! 
urniture an personal property! : 
the = gone and personal property| used for the moral and mental im- 
in the building is used and devoted) ; 
| provement of its members and for 
to the purposes aforesaid j 


charitable purposes, pursuant to See-| 


1 appellant's char 
»f which reads as | tion 203, subdivision 4, of the General 


| Tax Act of 1918, as amended by P. 


We have examine 


ter, paragraph “a” 








Hon. Robert V. Kinkead and 
Hon. James R. Erwin are hearing | 
Criminal matters this term. 


follows: 
“(a) To serve the needs of the! L 1931, page 904 
community so as to develop better} An examination of the charter dis- 
lives through the encouragement of | closes that “the object of said corpor- 
activities of any kind that shall be| ation is the relief of the sick, the wid- 
deemed by the trustees to further | ow and the orphan, the diffusion and 
such purposes.” | Practice of the principles of benevo- | 
Appellant is a charitable organiza-| 'ence and charity and such other chari- 
| tion doing charitable and welfare | table purposes as may be provided for 
work in the community for the mental | im the constitution and by-laws of said | 


Hunterdon County 

Hon. Samuel M. Shay 

Clerk—C. Lloyd Fell 

Trials will be heard from April 
14 to April 24 inclusive. 

Judge Shay will hear motions 
for Hunterdon, Salem, Cumberland 
and Gloucester Counties at Camden 
on Friday, May Ist. 

“ Mercer County 

Sureme and Circuit: 

Hon. A. Dayton Oliphant 

Clerk—Charles P. Hutchinson 

Motions will be heard Thursday, 
April 9th. 

Monmouth County 

Supreme and Circuit: 

Hon. Rulif V. Lawrence 

Clerk—Bert Lugannini 

Motions are heard every Friday. 

Passaic County 

Supreme and Circuit: 

Hon. Joseph G. Wolber 

Clerk—Saul Lippman 

Motions are heard every Friday. 

High number—976 (weekly call) 


Supreme and Circuit 
Hon. Frank L. Cleary 
Hon. Wilfred H. Jayne 
Clerk—Raymond Schneider 


| 


corporation. 


and moral improvement of men, 
The building is not rented and is| 


| men and children, 


wo- !/ 


and expends in its | 


work the income from a legacy of| used solely for meeting purposes by'| 
20,000 and approximately $25 a | beneficial and social organization, pay- 
year appropriated from the Com-| ing sick and death benefits. In addi-| 
munity Chest of Englewood. ‘tion, the building is used solely for | 

Appellant's property consists of aj social purposes by a social club, with | 


mombenip restricted to members of 


0 feet, 


100 feet x 10 


lot approximately 








ascanicane cae orr 


Special Service System, Inc. | 





EXCHANGE William C. Fay, President 
es », 1060 Broad Street Newark, N. d. 
a Mitchell 2-2733 
‘—. Specialists in “Concealed Asset” Reports; Insurance 


Claim and Mora! Hazard Investigations ANYWHERE. 
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“HAVE IT REPORTED—THE RECORD NEVER FORGETS” 


| 

| 

. | 
Donegan, Slavin & Kabot | 
Court Stenographers 
24 COMMERCE ST. | 


NEWARK, N. J. 
MArket 2-2535 


Supreme Court Examiners 
Masters in Chancery 
Notaries Public 


eee 

















American Bar Association and | Jersey City, were recently admitty 

Chairman of the American Com-|to practice before the Unite 

mittee of donors, will present the| State Supreme Court. 

greetings of the American Bar| rene 

Association. |'MC HUGH AND DWYER 
FORM PARTNERSHP 

Martin J. McHugh, Orange poli: 





Supreme Court 


Filing Fees’ court judge and Edmond J, Dwyer 
—_—_ Orange city counsel, announce the 
Following is the schedule of/formation of a law partnership 


filing fees in the New Jersey Su- 
preme Court: 
First paper filed by plaintiff. . $4.00 
First paper filed by defend- 
ant 
All orders and rules 
Entering judgment on asses- 
ment of damages 
Entering judgment on 


offices at 337 Main street, Orange 
JUDGE MEANEY ILL 
Hudson County Common Pleas 
Judge Thomas F. Meaney became 
seriously ill Thursday, April 2, and 
was taken to the Jersey City Med. 
ica] Center Saturday, April 4 








DE ck kth eieusewe ace 11.53 NITTO OPENS LAW OFFICES 
Warrant of satisfaction .... .50/ ~ eee: 
Docketing judgment ...... 2.00}. Carl F. Nitto announces the open. 
Issuing alias execution .... 2.00 me & ond offices in the People’s 
Issuing execution on dock- Bank Buildin in Passaic, 

eted judgment .......... 2.00 ee 

























appeals. 






















New Jersey 


Obituary 





PUBLISHED BY 
Sinnickson Chew 
& Sons, Co. 


37 No. Third Street 


CAMDEN, NEW JERSEY 
CATALOGUE ON REQUEST 


HENRY G. GENNERT, 
ENGLEWOOD RESIDENT 


Henry G. Gennert, 62, a mem- 
ber of the New York Bar who re- 
sided in Englewood, died April 6. 

Mr. Gennert was born in Jersey 
City and received his academic ed- 








LEGAL BLANKS} 




















(s00peration 


Tne FIDELITY UNION TRUST COMPANY 
has been and is active in bringing about 
a satisfactory relationship between lawyers 
and corporate fiduciaries. 


The “Statement of Principles Applicable 
to Corporate Fiduciaries and Members of 
the Bar’ was prepared in 1933 by acom- 
mittee of lawyers and trust men, the chair- 
man of which is an officer of this Company. 


The “Statement” contains principles 
which this institution heartily endorses. 
In addition to cooperation, counsel will 
find in this Company long experience 
in trust operation and a department 
devoted exclusively to fiduciary work. | 


FIDELITY UNION | 
TRUST COMPANY 
Newark, New Jersey 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 




















3 


Lx. No } 













NCESI 


»xDITION AL 


agixed TO 


nt, 
Jersey CO 








sytb Sales C 





2. 1938 


o 








, appeal fro 


reversed. 

bn A Benne 

gpondent 

ot, Leiss & 

agzolli, Dav 

fendant-appe 
J 


» °° 


La Ferra, a 


a four-fa 
eagle heating 
ok to install 
4 8 condit 
r such equ 
» register’s 
039. Actual i 
eptember 30 
4 three fee 
onnected w 
wrner by pi 
ts removal 
reaking of 
vr 

Plaintiff n 
he equirme 

yent purché 
hat of a pl 
the realty 8 
ging of th 
installation 
gho did not 
reservation 
The trial c 
and the St 
Defendant : 

Held: U 
litional 
tion of titl 
1 who hi 
thereto 
be remover 
age to the 
ace is not 
terms of 
terms of 
This prin 

ars ago 
vs. Van V 
Mr. Justi 
us & 
annexed 
were fitte 


Con 


var 


a tahae 
y 





IND 





Article 
Actions | 
New 









